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	Document name:
	Facilities Agreement



	Document Summary:
	This is a Facilities Agreement Template 

	PLEASE READ:

 

This precedent has been prepared by Al Tamimi & Company without reference to any particular matter, transaction or set of facts.  Substantive changes to this precedent may be required to adapt it to the requirements of a specific client or matter.  As of the date of publication, this template has been drafted pursuant to all applicable legislation and statutes. Laws and/or procedures may have changed since this precedent was published.  
 

 

 NOTE: THIS IS A BASIC SAMPLE ONLY AND SPECIFIC ADVICE SHOULD BE SOUGHT FROM COUNSEL DULY LICENSED TO OPINE ON THE LAWS OF THE UNITED ARAB EMITRATES PRIOR TO A PARTY ENTERING INTO SUCH AN AGREEMENT.



	Notes: 

1. The draft contemplates the governing law to be UAE law.  Ensure this issue is discussed with a senior lawyer before an initial draft agreement is circulated.

2. This draft is a Template Facilities Agreement 

3. All sections marked in square brackets [] are to be completed by a lawyer, or with the assistance and oversight of a lawyer, and tailored to the specific case at hand 



Private & Confidential 
DATED                                  20[  ]
[

]
(as Borrower)

-and-

[



]
(as Lender)

________________________________________________
USD/AED [

] FACILITY AGREEMENT
________________________________________________
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THIS Agreement is made on this                      day of                       20[  ]
BETWEEN

(1) 
[

], a free zone establishment incorporated in the [●] Free Zone with registration number _______________ and license number ____________, of P.O. Box [

] [●] Free Zone, ______, UAE (hereinafter referred to as the “Borrower”); and

(2)
[


] of PO Box ____ Branch P.O. Box [

] _____, United Arab Emirates, (hereinafter referred to as the “Lender”).

1
Interpretation

1.1
In this Agreement:

“Account” means in relation to the Facilities the current and operational account established by the Borrower and maintained with the Lender;

“AED or Dirham” means the lawful currency of the UAE;

“Advance” means, subject as hereinafter provided, each advance made under the Overdraft Facility, Bill Facility, TR Facility and the Term Finance Facility;

“Assingment of Insurances” means the assignment of the Insurances (in the form acceptable to the Lender) by the Borrower in favour of the Lender in connection with this Agreement;

“Assignment of Lease” means the assignment of lease agreement from the Borrower to the Lender in the form provided by the Lender in relation to Plot No [


] admeasuring [

] square meters located at [●] Free Zone (“Assigned Plot”);
“Availability Period” means the period commencing on the signing date of this Agreement and terminating on the Final Maturity Date;

“Base Rate” means [●]%;

“Beneficiary” means, in relation to any Letter of Credit or Guarantee, the person in favour of whom such Letter of Credit or Guarantee has been issued;
“Bill” means post dated cheques or other commercial papers endorsed or assigned in favour of the Lender by the Borrower from time to time;

“Bill Facility” means the bill discounting facility made available to the Borrower up to the Facility Limit;

“Business Day” means a day on which banks are open for business in the United Arab Emirates;

“Cash Margin Account” means in relation to the Facilities the relevant cash margin account maintained by the Borrower for depositing or maintaining the relevant cash margin in accordance with this Agreement;

“Conditions Precedent” means the conditions set out in Schedule 1;


“Corporate Guarantee” means the guarantee issued by the Corporate Guarantor in the form provided by the Lender;


“Corporate Guarantor” means [●] ;

“Current Assets” is the aggregate of the book value of all of the Borrower's assets excluding assets of an intangible nature, advances to shareholders, investments in related and associate companies and asset revaluations;

“Current Liabilities” is the aggregate of the book values of all of the Borrower's current liabilities excluding only advances from shareholders;

“Current Ratio” means Current Assets divided by Current Liabilities;


“Default” means an Event of Default or a Potential Event of Default;


“Event of Default” means any of those events specified in Clause 18.1;

“Facility Amount” means, at any time, an aggregate amount not exceeding AED/USD [●] (United Arab Dirhams/USD [●] Only);

“Facility Limit” means:

(a)
in respect of the Overdraft Facility an aggregate amount not exceeding AED/USD [●] (Dirhams/USD [●] Only);

(b)
in respect of the Bills Facility an aggregate amount not exceeding AED/USD [●] (Dirhams/USD [●] Only);

(c)
in respect of the LC Facility an aggregate amount not exceeding AED/USD [●] (Dirhams/USD [●] Only) which includes a TR Facility sub-limit of AED/USD [●] (Dirhams/USD [●] Only);

(d)
in respect of the Guarantee Facility an aggregate amount not exceeding AED/USD [●] (Dirhams/USD [●] Only);

(e)
in respect of the Term Finance Facility an aggregate amount not exceeding AED/USD [●] (Dirhams/USD [●] Only);

 
“Facilities” means the Overdraft Facility, Bills Facility, LC Facility, Guarantee Facility, Term Finance Facility and the and “Facility” shall be interpreted accordingly;

“Final Maturity Date” means in relation to the:

(a) LC Facility. TR Facility and Guarantee Facility the date which falls  [●]  months after the date of this Agreement and subject to annual review; 

(b) Overdraft Facility and Bill Facility the date which falls [●] months after the date of this Agreement;

(c) Term Loan Facility the date which falls [●] months after the date of this Agreement;
"Finance Documents" means this Agreement, the Sanction Terms dated[●], the Security Documents, any Letter of Credit or Guarantee issued, opened or accepted by the Lender, any Bills discounted and any other agreement, deed, notice, document or certificate entered into by the Borrower or any other person pursuant thereto or otherwise in connection therewith or otherwise designated as such by the Lender and the Borrower; 

“Financial Indebtedness” means any indebtedness for or in respect of:

(a) monies borrowed;
(b) any amount raised under any acceptance credit, bill acceptance or bill endorsement facility or dematerialised equivalent;

(c) any amount raised pursuant to any note purchase facility or the issue of bonds, notes, debentures, loan stock or any similar instrument;

(d) the amount of any liability in respect of any lease or hire purchase contract which would, in accordance with GAAP, be treated as a finance or capital lease;

(e) receivables sold or discounted (other than any receivables to the extent they are sold on a non-recourse basis);

(f) any amount raised under any other transaction (including any forward sale or purchase agreement) having the commercial effect of a borrowing;

(g) any derivative transaction entered into in connection with protection against or benefit from fluctuation in any rate or price (and, when calculating the value of any derivative transaction, only the marked to market value shall be taken into account);

(h) shares which are expressed to be redeemable;

(i) any counter-indemnity obligation in respect of a guarantee, indemnity, bond, standby or documentary letter of credit or any other instrument issued by a bank or financial institution;

(j) any liabilities contracted by whatever means; and 

(k) the amount of any liability in respect of any guarantee or indemnity for any of the items referred to in paragraphs (a) to (j) above;

“First Repayment Date” means in relation to the Advance under the Term Finance Facility the date falling [●] months from the date of the first Advance under the Term Finance Facility; 
 “GAAP” means, in relation to any corporation, generally accepted accounting principles in the jurisdiction of its incorporation;

“Guarantees” means any advance payment bonds, performance bonds or other guarantees issued by the Bank under the Guarantee Facility; 

“Guarantee Facility” means the facility pursuant to which the Lender will issue Guarantees up to an amount not exceeding the relevant Facility Limit;


“Guarantors” means the Corporate Guarantor and the Personal Guarantor;

"Indebtedness" means any obligation for the payment or repayment of money, whether as principal or as surety and whether present or future, actual or contingent;

“Insurance” means all contracts and policies of insurance of any kind which are from time to time taken out by or on behalf of the Borrower (in relation to the factory premises, plant, machinery, equipment, stock etc) in accordance with the terms of this Agreement or the Security Documents, as the case may be;

“Initial Amount” means the amount in relation to a Guarantee issued pursuant to the Guarantee Facility by the Lender;

"Interest Period" means, in relation to an Advance:

(a) under the Term Finance Facility, a period of [●] month as notified by the Lender to the Borrower;

(b) under the TR Facility a period of [●] months as notified by the Lender to the Borrower;  

(c) or such other period as otherwise prescribed by the Lender and notified to the Borrower from time to time in accordance with this Agreement;


"LC Facility" means the facility pursuant to which the Lender will issue Letters of Credit up to an amount not exceeding the Facility Limit, and in aggregate with the TR Facility, up to an amount not exceeding the Facility Amount; 

"Letter of Credit" means a sight or usuance or sight documentary letter of credit or standby letter of credit to be opened by the Lender under the LC Facilities pursuant to this Agreement;

"Margin" means [●]%; 

"Material Adverse Change" means a material adverse affect or a material adverse change in:

(a) the business, operations, condition (financial or otherwise) or prospects of the Borrower or the Guarantors;

(b) the ability of Borrower or the Guarantors to perform or comply with its obligations under the Finance Documents; 

(c) the validity or enforceability of the Finance Documents or the rights or remedies of the Lender under the Finance Documents;
“Mortgage” means the mortgage under the applicable laws and the regulations of the [●] Free Zone over the building structure constructed on the Assigned Plot; 


"Outstanding Amount" means at any relevant time:

(a) 
in relation to a Letter of Credit or Guarantee, the amount of the aggregate of the actual and contingent liabilities of the Borrower to the Lender outstanding under such Letter of Credit or Guarantee; 

(b)
in relation to the Overdraft Facility, the amount of the principal sum outstanding relating thereto;

(c) 
in relation to the TR Facility, the amount of the principal sum outstanding relating thereto;
(c)
in relation to the Bill Facility, the amount of the principal sum outstanding relating thereto; and 

(d)
in relation to the Term Finance Facility, the amount of the principal sum outstanding relating thereto.

“Overdraft Facility” means an overdraft facility pursuant to which the Borrower will draw funds from the Account up to an amount not exceeding the Facility Limit; 
"Permitted Security Interests" means:

(a)
any Security Interest in favour of the Lender created pursuant to the Security Documents;

(b)
any Security Interest arising solely by operation of law (or by an agreement evidencing the same) in the ordinary course of its business in respect of Indebtedness which either:

(i)
has been outstanding and, if it has fallen due, has been due for less than [●] days; or

(ii)
is being contested in good faith and by appropriate means; and

(c)
any encumbrance created with the prior written consent of the Lender.

"Personal Guarantees" means the guarantees issued by each Personal Guarantor in the form provided by the Lender;

“Personal Guarantor” means [●];

"Potential Event of Default" means any condition, act or event which (with the giving of notice, lapse of time, making of any determination, fulfilment of any condition or any combination of the foregoing) would be an Event of Default;

"Repayment Date" in respect of any Advance (excluding the Advance under the Overdraft Facility), means the last day of the Interest Period for that Advance;
"Security Documents" means the, the Corporate Guarantee, the Personal Guarantees, the Assignment of Lease, the Mortgage and any other documents as may have been or shall from time to time after the date of this Agreement be executed to guarantee and/or secure all or any part of the Outstanding Amount under the Facilities, interest thereon and other moneys from time to time owing by the Borrower to the Finance Documents (whether or not any such document also secures moneys from time to time owing pursuant to any other document or agreement), or any one of them, as the context may require;

"Security Interest" means any mortgage, charge, pledge, lien, hypothecation, assignment by way of security, trust arrangement for the purpose of providing security or other security interest of any kind securing any obligation of any person or any other arrangement having the effect of conferring rights of retention or set-off or other disposal rights over an asset (including, without limitation, title transfer and/or retention arrangements having a similar effect) and includes any agreement to create any of the foregoing;

"Tangible Net Worth" means on any date:

(a)
the nominal share capital of an entity for the time being issued and paid up, as shown in its latest audited or unaudited balance sheet; and

(b)
the aggregate of the amounts standing to the credit of an entity's capital and revenue reserves (including its retained earnings, share premium account, capital redemption reserve and profit and loss account);

all as shown in its latest audited or unaudited balance sheet, but after deducting:

(i)
goodwill and other intangible assets;

(ii)
any reserve created by any revaluation of, or intercompany transfer of, fixed assets;

(iii)
amounts attributable to minority interests (to the extent that they are included);

(iv)
deferred taxation (to the extent that it is included);

(v)
any debit balance on profit and loss account; and

(vi)
any debit balance on shareholders' current accounts; 

“Term Finance Facility” means term loan facility under which the Borrower is permitted to draw on the Advances during the Availability Period up to a maximum amount of the designated Facility Limit;

"Total Debt Gearing Ratio" means Total Liabilities divided by the Tangible Net Worth;

"Total Liabilities" means the aggregate amount for the time being of the Borrower’s obligations for the payment or repayment of money;

“TR Facility” means the facility under which Advances will be made up to a maximum amount of the designated Facility sub-limit of AED/USD [●];
“USD” means the lawful currency of the United States of America;
"Utilisation" means a utilisation of a Facility consisting of the drawdown of an Advance or the issuing or opening of a Letter of Credit or Guarantee;

"Utilisation Date" means the date of a Utilisation as set out in the Utilisation Notice;

"Utilisation Notice" means a notice of Utilisation in or substantially in the form set out in Schedule 2; and
"UAE" means the United Arab Emirates.
1.2 Headings


Clauses headings and the table of contents are inserted for convenience of reference only and shall be ignored in the interpretation of this Agreement.

1.3
Construction of Certain Terms

In this Agreement, unless the context otherwise requires: 

1.3.1 references to clauses are to be construed as references to Clauses of, and Schedules to, this Agreement and references to this Agreement include its Schedules; 

1.3.2 references to (or to any specified provision of) this Agreement or any other document shall be construed as references to this Agreement, that provision or that document as in force for the time being and as amended in accordance with the terms thereof, or, as the case may be, with the agreement of the relevant parties;

1.3.3 references to a "regulation" include any present or future regulation, rule, directive, requirement, request or guideline (whether or not having the force of law) of any agency, authority, central bank or government department or any self-regulatory or other national or supra-national authority with which persons to whom the regulation applies customarily comply;

1.3.4 words importing the plural shall include the singular and vice versa;
1.3.5 references to a time of day (unless stated specifically otherwise) are to UAE time;

1.3.6 reference to a “month” means a period beginning in one calendar month and ending in the next calendar month on the day numerically corresponding to the day of the calendar month on which it started, provided that (a) if the period started on the last Business Day in a calendar month or if there is no such numerically corresponding day, it shall end on the last Business Day in such next calendar month and (b) if such numerically corresponding day is not a Business Day, the period shall end on the next following Business Day in the same calendar month but if there is no such Business Day it shall end on the preceding Business Day and "months" and "monthly" shall be construed accordingly;

1.3.7 references to a person shall be construed as references to an individual, firm, company, corporation, unincorporated body of persons or any government entity; 

1.3.8 references to a person include its successors in title; 

1.3.9 references to a "guarantee" include references to an indemnity or other assurance against financial loss including, without limitation, an obligation to purchase assets or services as a consequence of a default by any other person to pay any indebtedness and "guaranteed" shall be construed accordingly; and

1.3.10 references to any enactment shall be deemed to include references to such enactment as re-enacted, amended or extended.
2 The Facilities

2.1
The Lender agrees to make the Facilities available to the Borrower during the Availability Period, subject to the terms and conditions of this Agreement. 

2.2
Subject to the terms and conditions of this Agreement, the Lender agrees to make the Facilities available to the Borrower in an amount up to the Facility Amount and the relevant Facility Limit (taking into account all the Letters of Credit, Guarantees and Advances (as appropriate) the Utilisation of which has been requested but which have not yet been issued or, as the case may be, made).

2.3
The Borrower acknowledges that the Lender and the Borrower may from time to time agree in writing a maximum limit (the "Utilisation Limit") for the Utilisation by the Borrower of each of the Facilities.  Any such Utilisation Limit agreed shall remain in place and shall be binding upon the Borrower unless and until the Lender and the Borrower in writing otherwise agree.  Accordingly, the Borrower agrees (i) not to submit a Utilisation Notice if any applicable Utilisation Limit would be exceeded as a result of the proposed Utilisation and (ii) that the Lender will not be under any liability to the Borrower if it refuses to permit any Utilisation requested if it determines (in its absolute discretion) that any applicable Utilisation Limit would be exceeded.  Notwithstanding the foregoing, the Borrower agrees that the Lender shall not be under any liability to the Borrower should the Lender allow any Utilisation to be made in excess of a Utilisation Limit. 

3
Conditions Precedent

3.1
Save as the Lender may otherwise agree, the Lender shall be under no obligation to make any Facility available and the Borrower may not deliver any Utilisation Notice under this Agreement, unless the Lender has confirmed to the Borrower that it has received all of the documents listed in Schedule 1 and that it has found the same to be in a form and substance satisfactory to it (save to the extent that the Lender may at any time waive such requirement).  

3.2
The Lender shall be under no obligation to make any Advance or open or issue any Letter of Credit or Guarantee if:

(i) 
it shall be unlawful for the Lender so to do;

(ii) 
a Default has occurred and is continuing or would occur as a result of such Utilisation;

(iii)
any representation in Clause 15 is untrue on or as of the date proposed for the  making of the Advance or the issuing or opening of such Letter of Credit or Guarantee; or

(iv)
the transaction to which it relates is with anyone other than an unrelated third party on an arms length basis.

4
Overdraft Facilities 


4.1 The Borrower is permitted to borrow pursuant to the Overdraft Facility, by drawing cheques or by way of a simple payment demand or payment order on the Account provided such drawing does not exceed the designated Facility Limit.
4.2 The drawing under 4.1 is subject to and conditional upon the Borrower maintaining a cash collateral equal to [●]% of the Outstanding Amount under the Overdraft Facility in the Cash Margin Account. 

4.3 The interest applicable over such the Outstanding Amount in relation to the Overdraft Facility shall be the aggregate of the Base Rate and Margin.  The interest charged will be debited from the Account with the Bank.

4.4 Interest is payable based on the actual number of days elapsed calculated on a 360 days year. Interest will accrue daily on the outstanding balance and will be charged on a quarterly basis.

4.5 All drawings under the Overdraft Facility are repayable on the Lender’s demand, together with all interest and other charges accrued to the date of repayment, without set-off or counterclaim.

5
Bill Facility

5.1 The Lender upon receiving the Utilisation Notice from the Borrower, purchase or discount the Bills as part of the Bill Facility. 

5.2 Bills shall be drawn by the Borrower and accepted by bona fide independent third parties (excluding the affiliates, directors or guarantors of the Borrower) or issued by bona fide third parties to the Borrower and are received in the Borrower’s ordinary course of business.  The limit of each Bill issued by such third party in relation to the Bill Facility shall not exceed AED/USD [●]. 

5.3 All the Bills requested to be purchased of discounted under Utilization Notice shall be for a maximum period of [●] days as approved by the Lender and shall be denominated in AED or Dirhams or USD. 

5.4 All the Bills requested to be purchased of discounted under Utilization Notice shall be acceptable to the Lender provided those Bills are duly endorsed, assigned and delivered by the Borrower to the Lender.  Any Bills drawn on any branch of the Lender shall not be accepted under by the Lender under the Bill Facility.
5.5 The Borrower acknowledges that the Lender may at its sole discretion refuse to discount a Bill subject to its sole discretion without any obligation on the Lender whatsoever.

5.6 Upon the acceptance of the Utilization Notice the Lender will credit the proceeds of the discounted Bill to the Account only after recovering any applicable interest and/or bank charges. 

5.7 The Borrower authorizes the Lender to collect the proceeds of the Bills through correspondent banks, agents, or sub agents who shall be deemed to be the agent appointed by the customer directly. Neither the Lender nor any of its correspondent banks, agents or sub agents shall be liable for any act, omission, delay or error (including, without limitation, for negligence or any other category of liability whatsoever) in relation to collecting the proceeds of the Bills unless directly caused by the Lender’s gross negligence, fraud or wilful misconduct. The Borrower agrees to pay on demand and unconditionally and irrevocably indemnify the Lender for any charges, expenses, taxes or levies claimed by the correspondent banks, agents or sub agents in relation to collecting the proceeds of the Bills.

5.8 The Lender shall only accept any Utilization Notice under the Bill Facility once the Borrower has deposited cash collateral equal to [●]% of the Outstanding Amount under the Bill Facility in the Cash Margin Account. 

6
LC facilitIES

6.1
Opening of Letters of Credit 

6.1.1
Subject to the terms and conditions of this Agreement, a Letter of Credit will be opened by the Lender if:

(a)
not more than [●] nor less than [●] Business Days before the proposed date for the opening of such Letter of Credit the Lender has received a Utilisation Notice from the Borrower requesting the opening of a Letter of Credit and containing the complete details required by the Lender to open such Letter of Credit;

(b)
the proposed date for the opening of such Letter of Credit is a Business Day which falls during the Availability Period;

(c)
the form of such Letter of Credit is acceptable to the Lender;

(d)
such Letter of Credit is in the case of:

(i) a sight  letter of credit, valid for not more than [●] days from its date of opening; and

(ii)
a usance letter of credit, valid for not more than [●] days after the date of the relevant bill of lading

provided always that the Letters of Credit do not extend past the Final Maturity Date;

(e)
such Letter of Credit is subject to the Uniform Customs and Practice for Documentary Credits (1993 Revision, ICC Publication No. 600) as the same may be amended from time to time;

(f)
such Letter of Credit is being opened in connection with the relevant contracts executed by the Borrower in connection with its business for the import and/or purchase of goods; and

(g)
such Letter of Credit, on the proposed date of its issue, in aggregate with all other Letters of Credit does not exceed the relevant Facility Limit, and in aggregate with all other Letters of Credit, Guarantees and Advances does not exceed the Facility Amount and in calculating such amounts for this purpose account shall be taken of all Advances, Guarantees or Letters of Credit for which a Utilisation has been requested but which has not yet been made.

6.1.2
The Borrower shall pay to the Lender in respect of each Letter of Credit opening on the date a Letter of Credit is opened and:

(a)
monthly thereafter payable in advance until the Lender ceases to have any liability under such Letter of Credit, a commission of [●]% per month for a Letter of Credit of a value not exceeding AED/USD [●] for a minimum period of [●] months (i.e. [●]%) subject to a minimum commission of AED/USD [●] for each Letter of Credit issued; or

(b) monthly thereafter payable in advance until the Lender ceases to have any liability under such Letter of Credit, a commission of [●]% per month for any Letter of Credit of a value exceeding AED/USD [●]  for a minimum period of [●] months (i.e. [●]%) subject to a minimum commission of AED/USD [●] for each Letter of Credit issued;

of the Outstanding Amount in respect of such Letter of Credit;

6.1.3
For the avoidance of doubt, if a Letter of Credit is opened by the Lender for a period of less than [●] months then the Borrower would still be required to pay the commission in the manner set out in Clause 6.1.2 above for a minimum of a [●] month period.

6.1.4
In addition to the commission payable pursuant to sub‑clause 6.1.2, the Borrower shall reimburse the Lender on demand in the case of Letters of Credit, and unless otherwise expressly stated in the text of any such Letter of Credit, all advising, confirming, negotiation, payment and acceptance fees or commissions including all costs and expenses incurred by the Lender pursuant to such Letter of Credit. 

6.1.5
In the event of an established Letter of Credit being increased or the validity extended, the Letter of Credit opening charges set out in Clause 6.1.2 above shall apply to the amounts increased or time periods extended pursuant to the LC Facility.

6.1.6
Any Utilization under 6.1 is subject to and conditional upon the Borrower maintaining a cash collateral in the Cash Margin Account equal to [●]% of the relevant Outstanding Amount in relation to sight Letter of Credit or an amount equal to [●]% for a usance Letter of Credit issued by the Lender.
6.2
Payments under Letters of Credit
6.2.1
As soon as practicable after receipt by the Lender of all documents required for a drawing under a Letter of Credit, the Lender shall notify the Borrower of the amount of the Letter of Credit and date for such drawing, and the Borrower shall, on or before the date for such drawing, pay to the Lender an amount equal to the amount of the Letter of Credit.

6.2.2
The Borrower irrevocably and unconditionally agrees to reimburse and indemnify the Lender and keep the Lender indemnified on first demand made by telex or facsimile and without contest in respect of any and all sums which the Lender may from time to time pay or be under any actual present obligation to pay out in respect of any Letter of Credit or any obligation arising pursuant thereto (save for an obligation that would not have arisen but for the Lender not complying with the proviso to Clause 6.2.2  hereafter) and to hold the Lender harmless from and against any and all costs, losses, damages, charges and expenses (including, but not limited to, any cost, loss or expense sustained or incurred in liquidating or employing funds acquired (or committed for) to make any payment under or pursuant to any Letter of Credit any communication and other such charges in connection with any Letter of Credit and any fees, commissions and other expenses incurred or sustained in connection with opening, advising or negotiating any Letter of Credit which the Lender may suffer, incur or sustain by reason of or arising in any way whatsoever in connection with the issuance of any Letter of Credit. 

6.2.3
Without prejudice to the generality of the foregoing, the Lender shall at all times be entitled to make any payment under any Letter of Credit without investigation or enquiry and need not concern itself in any way with the propriety of any demand or claim made or purported to be made thereunder or pursuant thereto, and accordingly it shall not be a defence to any claim or demand made by the Lender hereunder nor shall the Borrower’s obligations hereunder be in any way affected or impaired on the ground that the Lender might have been justified in refusing payment in whole or in part of the amount so demanded or claimed, provided that the Lender shall at all times be obliged to exercise the standard of care with respect to examination of documents imposed on issuing banks under the applicable regulations in force from time to time.

7.
TR FACILITY

7.1
ADVANCES UNDER TR FACILITY
7.1.1
Subject to the terms and conditions of this Agreement, Advances can be drawn by the Borrower under the TR Facility if:

(a)
not later than [●] Business Days before the proposed date of drawing of an Advance under the relevant TR Facility, the Lender has received a Utilisation Notice from the Borrower requesting such Advance; 

(b)
such Advance, on the proposed date of its drawing, in aggregate with all other Advances does not exceed the relevant Facility Limit (as well as the designated sub-limit), and in aggregate with all other Advances, Guarantees and Letters of Credit does not exceed the Facility Amount and in calculating such amounts for this purpose account shall be taken of all Advances, Guarantees or Letters of Credit for which a Utilisation has been requested but which has not yet been made.

(c)
the proposed date of drawing under the TR Facility is a Business Day which falls during the relevant Availability Period; and
(e)
the transaction to which the drawing relates has not previously been financed by another party.

7.1.2

Any Advance under the TR Facility shall:

(a)
be an amount not exceeding the amount of the relevant Letter of Credit, the payment obligations related to which are being refinanced and retired;

(b)
have an Interest Period of [●] months;

(c)
be for a maximum term of [●] months;
(d)
be secured by way of a trust receipt agreement executed by the Borrower in the form acceptable to the Bank; and
(e)
be subject to and conditional upon the Borrower maintaining a cash collateral equal to [●]% of the Outstanding Amount under the TR Facility in the Cash Margin Account.
8
Term Finance Facility

8.1 ADVANCED UNDER TERM FINANCE FACILITY

8.1.1
Subject to the terms and conditions of this Agreement, Advances can be drawn by the Borrower under the Term Finance Facility provided:

(a) not later than [●] Business Days before the proposed date of drawing of an Advance under the relevant Term Finance Facility, the Lender has received a Utilisation Notice from the Borrower requesting such Advance;

(b) the amount of the Advance must not exceed the designated Facility Limit for the Term Finance Facility; 

(c) the proceeds of the Advance shall be paid directly to the relevant contractor(s) or its designated subcontractors or suppliers of the Borrower; and
(d) the Borrower has deposited cash collateral equal to [●]% of the Outstanding Amount under the Term Finance Facility in the Cash Margin Account.

8.1.2
The Utilization Notice must have attached to it:

(a) copies of relevant invoices of the contracts and suppliers to be referenced against the relevant construction agreement including the relevant (sub contracts and supply agreements); 

(b) a progressive payment certificate for the relevant construction milestone prepared and certified by the Borrower’s authorised signatory; and

(c) such other documentary evidence as the Lender may require from time to time.
9
repayment and Prepayment

9.1
Subject to clause 2.4, the Borrower shall repay each Advance to the Lender in full on the relevant Repayment Date (excluding the Advances under the Overdraft Facility).

9.2
In relation to the Term Finance Facility the Borrower shall repay the Advances beginning on the First Repayment Date and monthly thereafter on each Repayment Date in sixty (60) monthly instalments divided between the first fifty nine (59) instalments of AED/USD [●] each and the final 60th instalment of AED/USD [●].
9.3
In relation to the TR Facility, any principal amount may only be re-borrowed once the Borrower has repaid the earlier Advance upon its maturity in the manner set out in Clause 9.2.

9.4
Subject to 9.6, the Borrower may, if it has given to the Lender not less than [●] Business Days prior written notice of its intention to do so, prepay the whole or any part, without premium or penalty, of any Advance made to it (being an amount such that the amount of the Advance will be reduced by an amount or integral multiple of AED/USD[●]) on the date specified in such notice, provided that any prepayment made by the Borrower which is not made in the full amount of an Advance shall not affect the Borrower’s obligations hereunder in relation to the remaining part of such Advance.  Any notice of prepayment delivered by the Borrower shall be irrevocable, shall specify the date upon which such prepayment is to be made and the amount of such prepayment and shall oblige the Borrower to make such prepayment on such date.

9.5
The Borrower must pay to the Lender on demand a prepayment penalty of [●]% over the prepaid amount in relation in accordance with this Agreement.

9.6
The Borrower shall not repay or prepay all or any part of any Advance except on the last day of the applicable Interest Period and in the manner expressly provided for in this Agreement.  The Borrower must pay to the Lender the applicable Lender’s cost of funds if any Advance is repaid or prepaid otherwise than on the last day of any Interest Period.

9.7
If on the relevant Final Maturity Date any Advance remains outstanding, the Borrower shall repay that Advance to the Lender in full on that date, together with all unpaid interest accrued on that Advance and any other sum, fee or amount then due under this Agreement. 

10
Interest

10.1
Subject to Clause 10.4, the Borrower shall pay interest on each Advance on the last day of the Interest Period for that Advance at the rate determined by the Lender to be the aggregate of (a) the Margin; (b) the Base Rate. 

10.2
Any Interest Period relating to an Advance that would otherwise extend beyond the applicable Final Maturity Date shall be of such duration that it shall end on that Final Maturity Date.

10.3
The Lender shall be entitled to change or modify the Base Rate (under the existing market conditions) at any time during the tenor of this Agreement and shall promptly notify the Borrower of any change, amendment or modification of the Base Rate as solely determined by the Lender.

11
GUARANTEE FACILITY

11.1
Issue of Guarantees

11.1.1
Subject to the terms and conditions of this Agreement, a Guarantee will be issued by the Lender if:

(a) not less than  [●] Business Days before the proposed date for the issue of such Guarantee the Lender has received a Utilisation Notice from the Borrower containing such information and attaching such further documentation as the Lender may require requesting the issue of a Guarantee;
(b) the proposed date for the issue of such Guarantee is a Business Day which falls during the Availability Period;
(c) the form of such Guarantee is acceptable to the Lender in its absolute discretion;
(d) such Guarantee, on the proposed date of its issue, in aggregate with all other Guarantees does not exceed the relevant Facility Limit, and in aggregate with all other Guarantees, Letters of Credit and Advances does not exceed the Facility Amount and in calculating such amounts for this purpose account shall be taken of all Advances, Guarantees or Letters of Credit for which a Utilisation has been requested but which has not yet been made.
(e) the expiry date of such Guarantee is a date which falls on or prior to the relevant Final Maturity Date;
(f) the identity of the Beneficiary(ies) of the Guarantee is acceptable to the Lender;
(g) in relation to the issuance of:

(i) a performance guarantee (forming part of the Guarantees) the Borrower has deposited cash collateral equal to [●]% of the Outstanding Amount under the Guarantee Facility in the Cash Margin Account; and

(ii)
an advance payment guarantee (forming part of the Guarantees) the Borrower has deposited cash collateral equal to [●]% of the Outstanding Amount under the Guarantee Facility in the Cash Margin Account.

11.1.2
In addition to the commission payable pursuant to sub‑clause 11.2.3 below, the Borrower shall reimburse the Lender on demand:

(a) if a Guarantee was issued by the Lender through another bank, one of its partially owned subsidiaries, representative offices or affiliates, all of the actual commission and other charges due to such local issuing bank;

(b) where a Guarantee is in the form of a counter-guarantee or counter-indemnity in favour of a bank for the issuance of such Guarantee, all issuing fees of the issuing bank in respect thereof and where a Guarantee issued by the Lender is to be advised to the Beneficiary by another bank all advising fees of such bank and in each case any costs and expenses that such advising bank may claim from the Lender in connection therewith, as well as any costs of whatever nature incurred or may be incurred by the Lender; 

11.1.3
The Borrower shall:

(a) in relation to the issuance of performance guarantee (forming part of Guarantees) pay (where such performance guarantee is secured in accordance with sub-clause 11.1.1 (g) (i) above) to the Lender as guarantee commission an amount equal to [●] % (on the secured part) and [●]% (on the unsecured part) per annum of the Initial Amount of each performance guarantee (forming part of the Guarantees) issued by the Lender (subject to a minimum of AED/USD [●] per Guarantee) and the same is payable annually in advance with the first payment to be made on the date of issue or the effective date of the relevant Guarantee (which ever is earlier) and thereafter at the end of each calendar quarter (or part thereof) up to the expiry of the relevant Guarantee;
(b) in relation to the issuance of an advance payment guarantee (forming part of Guarantees) pay (where such performance guarantee is secured in accordance with sub-clause 11.1.1 (g) (ii) above) to the Lender as guarantee commission an amount equal to [●] % on the unsecured part per annum of the Initial Amount of each advance payment guarantee (forming part of the Guarantees) issued by the Lender (subject to a minimum of AED/USD [●] per Guarantee) and the same is payable annually in advance with the first payment to be made on the date of issue or the effective date of the relevant Guarantee (which ever is earlier) and thereafter at the end of each calendar quarter (or part thereof) up to the expiry of the relevant Guarantee.
11.2
Reduction of Guarantees

11.2.1
The Borrower may at any time deliver to the Lender a certificate, signed and accepted by the Beneficiary of any Guarantee to the effect that the maximum amount for which such Guarantee is available is considered by such Beneficiary to have been reduced by the amount set out in such certificate.

11.2.2
If the Lender determines that a certificate delivered to it pursuant to sub‑clause 11.2 is, in its absolute discretion, satisfactory to it, the Lender will notify the Borrower, in writing that the Outstanding Amount of such Guarantee which is the subject of such certificate is reduced for the purposes of this Agreement.

11.3
Extension of Guarantees

11.3.1
If the Beneficiary under a Guarantee requests the Lender: 

(a)
to extend the expiry date of such Guarantee; or 

(b)
to decide whether to extend the expiry date of such Guarantee or to make a payment thereunder,


the Lender shall notify the Borrower of such request.

11.3.2
If, following such notification, the Borrower advises the Lender that it wishes the Lender to consider the Beneficiary's request, the Lender shall decide whether to accept or decline the Beneficiary's request.  The Lender shall make its decision and notify the Borrower within [●] Business Days of such advice by the Borrower. 

11.3.3
If, the Lender decides to extend the expiry date of any Guarantee or believes that it may be required to make payment under any Guarantee, the Borrower shall, forthwith upon the Lender’s demand, deposit with the Lender in respect of that Guarantee an amount equal to the Outstanding Amount of that Guarantee into an account maintained by the Borrower with the Lender.  

11.3.4
In the event the Lender decides to extend the expiry date of the Guarantee then in such a case the Lender shall be entitled to revise the pricing of such an extended Guarantee and as a consequence the Borrower shall pay upon demand any additional amounts to the Lender in view of the revised pricing of the Guarantees.

11.3.5
For the avoidance of doubt, if the Lender decides not to extend the expiry date of a Guarantee but to make a payment thereunder instead, the Lender shall be entitled to do so.  The Borrower shall indemnify and make payment to the Lender in respect of such payment by the Lender in accordance with Clause 11.4.

11.4
Payments under Guarantees

11.4.1
If the Lender is obliged to make a payment under a Guarantee, it shall forthwith notify the Borrower of the amount and currency of such payment and the date on which such payment is to be made.  The Borrower shall, on or before the date on which such payment is to be made, pay to the Lender an amount equal to the amount of, and in the same currency as, such payment.

11.4.2
In addition to the obligation under Clause 11.4.1, the Borrower agrees to indemnify and keep indemnified the Lender against all actions, proceedings, claims, demands, liabilities, losses, costs, charges, damages and expenses in relation to or arising out of a Guarantee and to pay or reimburse to the Lender, on demand and in the currency in which the same shall have been made, suffered or incurred, all payments, losses, costs and expenses made, suffered or incurred by the Lender thereunder or in consequence thereof or arising thereto and the Borrower irrevocably authorises the Lender (without prejudice to any other right or remedy the Lender may have) to debit any of the Borrower’s accounts with the Lender and all such payments, losses, costs and expenses whether such account or accounts is or are overdrawn or may become overdrawn by reason of any such debit.

11.4.3
The Borrower irrevocably authorises the Lender to make any payments and comply with any demands which may be, or appear to be, or purport to be claimed from or made upon the Lender in terms of a Guarantee without any reference to or further authority from the Borrower and without enquiry into the justification therefore or validity thereof and agrees that any payments which the Lender shall make in accordance or purporting to be in accordance with a Guarantee shall be binding upon the Borrower and shall be accepted by the Borrower as conclusive evidence that the Lender was liable to make such payment or comply with such demand and the Borrower further agrees that the Lender shall be entitled to determine or give notice to determine a Guarantee at any time. 

12

FEES, PAYMENTS AND DEFAULT INTEREST

12.1
  When any payment under this Agreement would otherwise be due on a day which is not a Business Day, the due date for payment shall be postponed to the next following Business Day and the amount of interest shall be adjusted accordingly.
12.2

All interest and fees payable under this Agreement shall accrue from day to day and be calculated on the basis of a 360 day year, unless market practice as determined by the Lender dictates that another method may be more appropriate (in the absolute discretion of the Lender).

12.3
If the Borrower fails to pay any amounts payable under the Finance Documents, the Borrower shall pay interest on all outstanding amounts at a rate being the aggregate of: (a) [●]% per annum; (b) the Base Rate; and (c) the Margin.  So long as the amounts are overdue the interest rate shall be re-calculated on the same basis save the amount of unpaid interest at the above rate accruing during the preceding period(s), and shall be added to the amount in respect of which the Borrower is in default.

12.4
If the average utilisation of the Facilities by the Borrower is [●]% or less during any half year period (as determined by the Lender), the Borrower shall pay to the Lender a commitment charge for such period, payable half yearly in arrears through the term of this Agreement and calculated at the rate of [●]% per annum on the average undrawn portion of the Facility Amount for that period (as calculated by the Lender). 

12.5
Any breach or non compliance by the Borrower of any terms and conditions stipulated in the Finance Documents shall attract a default rate of [●]% over the Outstanding Amount in relation to the Facilities from the date such non compliance is notified to the Borrower up to the date such breach is rectified by the Borrower.


13 
Taxes

13.1
If: 


(a)
the Borrower is required by law to make any deduction or withholding from any sum payable by the Borrower to the Lender under this Agreement; or 


(b)

the Lender is required by law to make any payment on or in relation to any amount received or receivable by the Lender under this Agreement on account of tax (not being a tax imposed on and calculated by reference to the overall net income paid to and received by the Lender) or otherwise, 

then the sum payable by the Borrower in respect of which such deduction, withholding or payment is required to be made shall be increased to the extent necessary to ensure that, after the making of such deduction, withholding or payment, the Lender receives and retains (free from any liability in respect of any such deduction, withholding or payment) a net sum equal to the sum which it would have received and so retained had no such deduction, withholding or payment been made. 

13.2
If at any time the Borrower is required by law to make any deduction or withholding from any sum payable by it under this Agreement (or if there is any change in the rates at which or the manner which such deductions or withholdings are calculated) the Borrower shall promptly notify the Lender. 

13.3
If the Borrower makes any payment under this Agreement in respect of which it is required by law to make any deduction or withholding, it shall pay the full amount required to be deducted or withheld to the relevant taxation or other authorities within the time allowed for such payment under applicable law and shall deliver to the Lender within [●] days after it has made such payment to the applicable authority a receipt (or certified copy thereof) issued by such authority evidencing the payment to such authority of the deduction or withholding of all amounts required to be deducted or withheld from such payment. 
14
Increased CostS

14.1  
If by reason of: (a) any change in law or in its interpretation or administration; and/or (b) compliance with any request from or requirement of any central bank or other fiscal, monetary or other authority; (i) the Lender incurs a cost as a result of its having entered into and/or performing its obligations under this Agreement and/or as a result of there being any Advance made or Letter of Credit or Guarantee opened or issued or Bill discounted under this Agreement; (ii) there is any increase in the cost to the Lender of making, funding or maintaining all or any of the Advances  or of maintaining all or any of the liabilities comprised in a class of liabilities formed by or including any Letters of Credit or Guarantee or discounted Bill; or (iii) the Lender becomes liable to make any payment (not being a payment of tax on its overall net income) calculated by reference to the amount of any Advance, any Letter of Credit or Guarantee of discounted Bill and/or any sum received or receivable by the Lender under this Agreement, then, the Borrower from time to time on demand pay to the Lender amounts sufficient to indemnify the Lender against, as the case may be: (i) such cost; (ii) such increased cost (or such portion of such increased cost as is in the opinion of the Lender attributable to its making, funding or maintaining such Advance or maintaining its liability under such Letter of Credit or Guarantee); or (iii) such liability.

14.2
If, at any time, it is unlawful for the Lender to make or remain outstanding all or any of the Advances or to assume or remain under any obligation hereunder in relation to any Letter of Credit or Guarantee, the Lender shall, after becoming aware of the same, deliver to the Borrower, a notice to that effect and:

(a)
the Lender shall not thereafter be obliged to make any Advances or issue any Letter of Credit or Guarantee or discount any Bills and the Facility Amount shall be immediately reduced to zero;

(b)
if the Lender requires, the Borrower shall on such date as the Lender shall have specified, pay each outstanding Advance together with accrued interest thereon and all other amounts owing to the Lender hereunder; and

(c)
if the Lender so requires, the Borrower shall on such date as the Lender shall have specified, deposit with the Lender an amount equal to the undrawn face amount of any Letter of Credit or Guarantee or Bill then outstanding as continuing security for the Borrower’s as the case may be, obligations to reimburse and indemnify the Lender in respect of such Letter of Credit or Guarantee or Bill and take all such steps as may be reasonably required by the Lender to protect and enforce such security.

15
Representations & WARRANTIES

15.1
The Borrower represents and warrants on each date during the Availability Period that:

(a)
Status: it is duly incorporated and validly existing under the jurisdiction of its establishment and has the power to own its assets and carry on its business; 

(b)
Power and authority: it has the power and has taken all necessary corporate or other actions required to authorize the execution of the Finance Documents to which it is a party by it and the performance by it of its obligations thereunder;

(c)
Binding Obligations: its obligations under the Finance Documents to which it is a party constitute legal, valid, binding and enforceable obligations, ranking pari passu with its other unsecured and unsubordinated creditors save where other obligations are mandatorily preferred by law;

(d)
No Conflict: the execution of the Finance Documents to which it is a party and its exercise of its rights and performance of its obligations thereunder do not constitute and will not conflict with:

(i) any agreement or treaty to which it is a party or which is binding on it or any of its assets;

(ii) its constitutive documents and rules and regulations; or

(iii) any applicable law, regulation, official or judicial order.

(e)
Validity and admissibility in evidence: all acts, conditions and things required by the laws and constitution of the UAE to be done, fulfilled and performed in order:

(i)
to enable it lawfully to enter into, exercise its rights under and perform the obligations expressed to be assumed by it in the Finance Documents to which it is a party;

(ii)
to ensure that the obligations expressed to be assumed by it in the Finance Documents to which it is a party are legal, valid and enforceable; and

(iii)
to make the Finance Documents to which it is a party admissible in evidence in the UAE,

have been done, fulfilled and performed in strict compliance with the laws and constitution of the UAE;

(f)
Insolvency: it has not taken any corporate action nor have any other steps been taken or legal proceedings been started or (to the best of its knowledge and belief) threatened against it for its winding​ up, dissolution or re‑organization or for the appointment of a receiver, trustee or similar officer of it or of any or all of its assets and revenues;

(g) 
No Default: no Event of Default is continuing or might reasonably be expected to result from the making available of a Utilisation under this Agreement;

(h)
Breach: it is not in breach of or default under any agreement to which it is a party or which is binding on it or any of its assets to any extent or in a manner which might cause a Material Adverse Change;

(i) 
Litigation: no litigation or administrative or arbitration proceedings before or of any court, tribunal, arbitrator or any relevant authority are presently in progress, pending or to the knowledge of the Borrower threatened against the Borrower or any of its assets which might be reasonably likely to have a Material Adverse Change on the Borrower’s business or financial condition or on its ability duly to perform and observe its obligations under the Finance Documents;

(j) 
Security Interests: no Security Interest exists over all or any of its present or future revenues or assets (except any Permitted Security Interest) and the execution of the Finance Documents and the exercise of its rights and performance of its obligations thereunder will not result in the existence of nor oblige it to create a Security Interest over all or any of its present or future revenues or assets;

(k) 
Information: the information provided by it to the Lender in connection with the Finance Documents was true, complete and accurate in all material respects and it is not aware of any material facts or circumstances that have not been disclosed to the Lender and which might, if disclosed, adversely affect the decision of a person considering whether or not to provide it with finance; 

(l) 
Deduction and withholding: under the laws of the UAE in force at the date of this Agreement, it will not be required to make any deduction or withholding from any payment it may make under any Finance Document; 
(m)
Pari Passu Ranking: it’s obligations under the Finance Documents shall rank at least pari passu with the claims of all it’s other unsecured and unsubordinated obligations except those which in a winding up would be preferred solely by operation of law;
(n)
Subordination: all loans advanced by any directors of the Borrower or any balances in any current account(s) (excluding the Account) maintained by the Borrower have been subordinated in favour of the Lender and the Borrower shall not repay any outstandings under such loans and current account balances without the prior written consent of the Lender.

16
undertakings

16.1
Financial Undertakings:  The Borrower shall:



(a)
Financial Statements and Compliance Certificates:  deliver to the Lender:

(i)
as soon as available, but in any event within [●] days after the end of each of its financial years, the audited financial statements of the Borrower for that financial year;

(ii)
as soon as available, but in any event within [●] days after the end of each of its financial half years, the unaudited financial statements of the Borrower for that financial period; and

(iii)
together with each set of financial statements set out in (i) and (ii) above, certificates of compliance signed by two directors of the Borrower confirming (A) the Borrower’s compliance with the Financial Covenants set out in Clause 17 below and (B) that no Default has occurred or is subsisting.



(b)
General and Financial Information: deliver to the Lender such other information about the Borrower or its business and financial condition as the Lender may from time to time require including but not limited to the Lender will have the right to examine the Borrower’s books of account and shall also have access to the Borrower’s business premises any warehouses for periodic inspection;

(c)
Default: promptly notify the Lender in writing of the occurrence of any Default and, upon receipt of a written request of the Lender, confirm to the Lender that, save as has been disclosed to the Lender in writing in such confirmation, no Default or other such event has occurred;

(d)
Litigation / Arbitration: promptly advise the Lender of the start of any litigation, arbitration, judicial, quasi judicial or any administrative proceedings by or against the Borrower which if adversely determined shall have a Material Adverse Effect on the financial condition of the Borrower;
16.2
General Undertakings:  The Borrower further undertakes that it shall:

(a)
Authorizations:  obtain, comply with and keep in full force and effect any authorizations (corporate, regulatory or otherwise) in full force and effect to enable it to perform its obligations under the Finance Documents to which it is a party and to ensure the legality, validity enforceability or admissibility in evidence of those Finance Documents in the UAE;

(b)
Compliance with laws: comply in all respects with all applicable laws, rules and regulations to which it is subject if failure to comply would materially impair its ability to perform its obligations under the Finance Documents;

(c)
Insurance: maintain or procure the maintenance of the necessary insurances in relation to the Borrower and its business with reputable insurance companies and/or underwriters of recognized standing in the international insurance market against such risks and to the extent customary for companies carrying on a business such as that carried on by the Borrower (including fire, burglary, floods, earthquake, riots and civil commotion) and shall provide to the Lender on request documentary evidence of compliance by the Borrower with the obligations contained in this sub‑clause including the payment of the required premiums under the stated policies;

(d)
Pari Passu Ranking: ensure that its payment obligations under the Finance Documents to which it is a party rank at least pari passu with the claims of all its other unsecured and unsubordinated creditors, except for obligations mandatorily preferred by law applying to companies generally; 
(e)
Sales: in respect of any business or sales transacted with or in relation to the Facilities hereunder, ensure and procure that all income, proceeds or other payments are paid into the Borrower’s account with the Lender;
(f)
Cost Overruns: any cost overruns anticipated in relation to the project undertaken (financed by this Agreement) shall be financed by the Borrower independently through its own resources;

(g)
Projected Financials: shall provide the projected financial statements, net worth statements, monthly sale and purchase statements (in relation to the Borrower’s business) at least [●] months before the relevant Facility is subject to the Lender’s review and renewal;

(h)
Lease Property: shall comply with the terms of the lease agreement relating to the Borrower’s business premises and shall duly pay the annual or monthly rental to the landlord of such premises during the tenor of this Agreement.


16.3 
Negative Undertakings: The Borrower further undertakes to the Lender that it shall:

(a)
Negative Pledge:  ensure that neither it shall not create or permit to subsist any Security Interest over any of its assets except for Permitted Security Interests.

(b)
Disposals:  ensure that does not enters into a single transaction or a series of transactions (whether related or not) and whether voluntary or involuntary to sell, lease, transfer or otherwise dispose any of its assets other than in the ordinary course of its business.

(c)
Change of Business:  ensure that it does not make any substantial change to the general nature of its business from that carried on at the date of this Agreement.

(d)
Merger and Shareholding:  ensure that it does not enter into any amalgamation, demerger, merger or corporate reconstruction or shall not effect any change in its shareholding without the prior written consent of the Lender.

(e)
No Borrowings: not directly or indirectly create, incur, assume or otherwise become or remain directly or indirectly liable with respect of any Financial Indebtedness unless it has first obtained the prior written consent of the Lender.

17
Financial Covenants

17.1  
The Borrower undertakes that, from the date of signing this Agreement and so long as any sum remains payable under this Agreement, or any related agreement, it shall ensure that, 

(a) 
the Current Ratio is not less than [●]; and 

(b)
the Total Debt Gearing Ratio shall not exceed [●]; and

17.2
The financial covenants set out in sub-clause 17.1 above shall be determined and tested yearly against the Borrower’s financial statements provided pursuant to clause 16.1 at the end of each financial year. 

18 
Events of Default

18.1     Each of the following shall constitute an Event of Default.

(a) 
Non Payment: if the Borrower shall fail to pay any sum which it is obliged to pay under any Finance Documents or to make any deposit required to be made by it hereunder (in each case) at the time, and in the manner specified herein unless:

(i)
its failure to pay is caused by administrative or technical error; and

(ii)
payment is made within [●] Business Days of its due date;

(b) 
Misrepresentation: if any representation or statement made by the Borrower in any Finance Document, or in any other agreement, letter, certificate, notice, report or statement made pursuant to or in connection with the Finance Documents shall prove to have been incorrect, untrue or misleading when made or deemed to be repeated in any material respect (as determined by the Lender in its absolute discretion); 

(c) 
Obligations: if the Borrower fails duly to perform the undertakings expressed to be assumed by it in Clauses 16 and 17;

(d) 
Financial Condition: if at any time the financial condition of the Borrower does not satisfy the requirements of Clause 17;

(e) 
Non Compliance: if the Borrower fails to perform or comply with any term or condition of the Finance Documents and, if such failure is capable of remedy, such failure remains un-remedied for [●] days after written notice shall have been given to the Borrower by the Lender;

(f) 
Approvals: if any governmental or other consent, approval or undertaking granted or required in connection with the Finance Documents is revoked or restricted in any material way and such revocation or restriction is not cancelled or resolved to the satisfaction of the Lender within  [●] days of its imposition;

(g)
Cross Default: if

(i) 
any Indebtedness of the Borrower is not paid when due or becomes due and payable prior to its specified maturity or any creditor or creditors become entitled to declare any such indebtedness due and payable prior to its specified maturity as a result of an event of default (howsoever described); or

(ii)
any commitment to make Indebtedness available to of the Borrower is cancelled or suspended or declared to be capable of being cancelled or suspended by a creditor as a result of an event of default (howsoever described);

(h) 
Restructuring: if the Borrower:

(i)
is unable or admits inability to pay its debts as they fall due, suspends making payments on any of its debts or commences negotiations with any one or more of its creditors with a view to a general readjustment or rescheduling of its indebtedness or makes a general assignment for the benefit of or a composition with its creditors;

(ii)
the value of its assets is less than its liabilities; or

(iii)
a moratorium is declared in respect of any of its Indebtedness;

(i)
Insolvency: if the Borrower:

(i)
is unable or admits inability to pay its debts as they fall due, suspends making payments on any of its debts or, by reason of actual or anticipated financial difficulties, commences negotiations with one or more of its creditors with a view to rescheduling any of its Indebtedness;

(ii)
the value of its assets is less than its liabilities (taking into account contingent and actual liabilities); or

(iii)
a moratorium is declared in respect of its Indebtedness.

(j) 
Insolvency Proceedings: if the Borrower (except in respect of a solvent liquidation or reorganization approved by the Lender any corporate action, legal proceedings or other procedure or step is taken in relation to:

(i)
the suspension of payments, moratorium of Indebtedness, winding‑up, dissolution, administration or reorganization;

(ii)
a composition, assignment or arrangement with any creditor;

(iii)
the appointment of a liquidator, receiver, administrator or similar officer of it or any or all of its revenues and assets; or

(iv)
enforcement of any security over its assets,

(or any step analogous to (i) to (iv) is taken in any jurisdiction; 

(k) 
Creditor’s Process: any expropriation, attachment, sequestration, distress or execution affects any assets of the Borrower and is not discharged within [●] Business Days;

(l)
Illegality: if at any time it becomes unlawful or illegal for the Borrower or to perform or comply with any or all of its obligations under the Finance Documents; 

(m)
Repudiation: the Borrower repudiates, or evidences the intention to repudiate, a Finance Document to which it is a party;

(n)
Revocation of authorization: any authorisation, approval or other requirement necessary to enable to Borrower to comply with its obligation under the Finance Documents is modified, revoked or ceases to be in full force and effect;
(o) 
Disposals: if (disregarding sales of stock in trade in the ordinary course of its business) the Borrower sells, leases, transfers or otherwise disposes of, by one or more transactions or series of transactions (whether related or not), the whole or any part (the value of which is [●]  per cent ([●]%) or more of the value of the whole) of its revenues or its assets; 

(p) 
Cessation of Business: if the Borrower ceases, or threatens to cease, to carry on the business, which it carries on at the date hereof or enters into any unrelated business;

(q) 
Admissibility and Enforceability: if any act, condition or thing required at any time hereafter by the laws and constitution of its jurisdiction of incorporation to be done, fulfilled or performed in order: (i) to enable the Borrower to lawfully enter into, exercise its rights under and perform the obligations expressed to be assumed by it in the Finance Documents, (ii) to ensure that the obligations expressed to be assumed by the Borrower in the Finance Documents are legal, valid and enforceable or (iii) to make the Finance Documents admissible in evidence in the jurisdiction of its incorporation is not done, fulfilled or performed in strict compliance with the laws and constitution of its jurisdiction of incorporation;

(r)
Ownership: any change in the shareholding or control of the Borrower;

(s)
Change in Circumstances: an event occurs or circumstance arises which has or likely to have, in the opinion of the Lender, a Material Adverse Change; 

(t) Litigation: any litigation or proceeding is current, pending or threatened (i) to restrain the exercise of rights or performance of the Borrower or the obligations under the Finance Documents, or (ii) which if adversely determined, has or could cause a Material Adverse Change; and

18.2
Upon the occurrence of an Event of Default and at any time thereafter, the Lender may by notice in writing to the Borrower:

(a) 
require the Borrower to make (in which event the Borrower shall make) deposits with the Lender in respect of each Letter of Credit and Guarantee in an amount equal to the undrawn face amount of each Letter of Credit or Guarantee such that the amount standing to the credit of the Cash Margin Account (as defined in clause 19) maintained by the Borrower with the Lender in respect of such Letter of Credit and Guarantee is equal to the Outstanding Amount thereof on the date of the Lender’s demand;

(b) 
declare each Outstanding Amount of the Letter of Credit, Guarantee and each Advance to be immediately due and payable whereupon each Outstanding Amount and Advance shall become so payable together with accrued interest thereon and any other sums owed to the Lender under this Agreement or declare each Advance to be due and payable on demand of the Lender; and/or

(c)
declare any unutilized portion of the Facilities to be cancelled whereupon the same shall be cancelled and the Facility Amount and the Facility Limit reduced to, and thereafter remain, zero;  and /or

(d)
invoke all legal remedies (including legal action) available including, without limitation enforcement of any Security Documents or Security Interest.

18.3
Each amount deposited pursuant to sub‑clause 19.2 shall be credited to the Cash Collateral Account maintained by the Borrower with the Lender.

19
Cash Collateral

19.1 
The deposits of cash in the Cash Margin Account shall held by the Lender as security for, and to provide for the payment of, the aggregate face amount of or, as the case may be, the aggregate maximum contingent liability under, all outstanding Advances, Guarantees and/or Letters of Credit and/or discounted Bills.  

19.2 
So long as any Advance, Guarantee or Letter of Credit or discounted Bill remains outstanding no amount shall be withdrawn from the Cash Margin Account except in accordance with the express provisions of this Agreement or as otherwise mutually agreed between the Lender and the Borrower.

19.3 
The Borrower hereby assigns and agrees to assign to the Lender all sums now or hereafter deposited in the relevant Cash Collateral Account, provided that if at any time the Lender shall determine in its absolute discretion that: (i) it shall be under no actual or contingent liability hereunder or under any Guarantee or Letter of Credit and (ii) the Borrower is not under any actual or contingent liability hereunder, the Lender shall, at the request and cost of the Borrower, release to the Borrower all the property assigned to the Lender by this sub‑clause.

19.4 
The relevant Cash Margin Account shall be held by the Lender on the terms that it shall mature on the earlier of the date on which it is ascertained to the Lender’s satisfaction that: (i) the Lender is under no commitment, obligation or liability (whether actual or contingent) to make advances or provide other financial accommodation to the Borrower or any other person for whose indebtedness or obligations to the Lender is a surety; and (ii) the Borrower does not have any contingent liability to the Lender in respect of any matter or thing whatsoever.

19.5
To the extent that at such time as the relevant Cash Margin Account (or portion thereof) shall mature, the Borrower acknowledges that the Lender may exercise in relation thereto all or any rights of consolidation or set‑off to which the Lender may be entitled under this Agreement, law or statute and may (upon the liabilities becoming due) debit to the relevant Cash Margin Account the whole or any part of such liabilities of the Borrower to the Lender.

19.6 
If any sum due or to become due to the Lender from the Borrower pursuant to this Agreement is not paid when due, the Lender shall be entitled forthwith to apply any amount standing to the credit of the relevant Cash Margin Account in or towards satisfaction of such sum.  

19.7 
Save for the charge arising under sub-clause 19.3, the sums deposited in the relevant Cash Margin Account and the benefit thereof shall not be capable of being assigned or charged and the Borrower undertakes not to purport to make any such assignment or charge unless the Lender has agreed in writing to any such assignment or charge or the Borrower has no further liability to the Lender under this Agreement.

19.8 
So long as no Default shall have occurred and is continuing, (a) each amount deposited in the relevant Cash Margin Account shall, from the time it is so deposited until the time it is withdrawn therefrom, bear interest calculated by reference to such periods and at such rates (reflecting then market rates) as may be agreed from time to time between the Lender and the Borrower and (b) interest accruing on an amount deposited in the relevant Cash Margin Account shall be paid to the Borrower on the last day of any period by reference to which it is calculated otherwise, such interest shall be credited to the Cash Margin Account.

19.9

When the Lender has determined, in its absolute discretion, that the Borrower is not under any further liability or obligation (present or future, actual or contingent) to the Lender under this Agreement and the Lender is under no further commitment, liability or obligation (present or future, actual or contingent) to the Borrower under this Agreement or any Guarantee or Letter of Credit or Bill, the Lender will upon request and at the expense of the Borrower reassign and release to the Borrower the amounts then standing to the credit of the Cash Margin Account of the Borrower in respect thereof.
20     
Set‑Off and Pro-rata payments


The Borrower hereby irrevocably authorizes the Lender to apply any credit balance to which the Borrower is entitled to in any account of the Borrower with the Lender at any of its branches in or towards the satisfaction of any sum due and payable from the Borrower to the Lender under this Agreement.  For this purpose the Lender is authorized to purchase with the monies standing to the credit of such account such other currencies as may be necessary to effect such application.   The rights of the Lender under this Clause 20 shall be without prejudice to, and in addition to, any rights of set-off, combination or consolidation of accounts, lien or other rights to which it is at any time otherwise entitled (whether by operation of law, contract or otherwise) in any jurisdiction relevant to the Borrower.  The Lender shall not be obliged to exercise any right given to it by this Clause 20.  

21
Partial Invalidity

Each provision of this Agreement is separate and distinct from the others and if at any time any provision hereof is or becomes illegal, invalid or unenforceable in any respect under the law of any jurisdiction, neither the legality, validity or enforceability of the remaining provisions hereof or any Security Document nor the legality, validity or enforceability of such provision under the law of any other jurisdiction shall in any way be affected or impaired thereby.

22
Notices

22.1
Any notice or communication under or in connection with this Agreement shall be in Arabic and in writing and shall be delivered personally, or by courier or fax to the addresses given in this Agreement or at such other address as the recipient may have notified to the other party in writing.  Proof of despatch of any notice or communication shall be deemed to be proof of receipt:

(a) in the case of a letter sent by courier, on the Business Day immediately following the date on which such letter has been left at the recipient’s address; or

(b) in the case of a fax received in legible form, on the Business Day immediately following the date of despatch

22.2 The parties' addresses and fax numbers are as follows:

(a)
[●]
Address: 
______________________
Tel:

______________________
Fax:

______________________
Attention: 
______________________
(b)
[●]
Address: 
______________________
Tel:

______________________
Fax:
 
______________________
Attention:
______________________
23
Benefit of Agreement

23.1
This Agreement shall be binding upon and shall inure to the benefit of each party hereto including its successors and permitted assigns.

23.2
The Borrower shall not assign or transfer all or any of its rights, benefits and obligations under this Agreement.

23.3 
The Lender may assign or transfer any or all of its rights under this Agreement to any person provided that such assignment or transfer does not create or increase the liabilities or obligations of the Borrower which would not have been payable, incurred or to be performed by the Borrower but for such transfer or assignment. The Lender may sell any of its rights under this Agreement by way of sub-participation.  Subject to obtaining an undertaking from any potential assignee, transferee or purchaser to hold information received from the Lender as confidential information to be disclosed only to its directors, officers, employees and advisors, the Lender reserves the right to pass on any kind of information in connection with this Agreement and/or the Borrower and/or the Security Documents to any person with which the Lender starts negotiations concerning any assignment, transfer or sub-participation in connection with this Agreement or to any other person with which the Lender starts negotiations to enters into a contractual relationship with respect to this Agreement.

24
Fees, Costs and Expenses

24.1
The Borrower shall pay to the Lender a processing fee of AED/USD[●], such fee to be paid in advance on or before the execution of this Agreement.

24.2
The Borrower shall on demand of the Lender reimburse the Lender for all costs and expenses (including legal fees) reasonably incurred by it in connection with the negotiation, preparation and execution of this Agreement and the Finance Documents and any document which may be required to be delivered hereunder from time to time.

24.3
The Borrower shall from time to time on demand reimburse the Lender for all costs and expenses (including legal fees) incurred in or in connection with the preservation and/or enforcement of any of its rights under this Agreement, the Finance Documents or any document which may be required to be delivered hereunder from time to time.

24.4
The Borrower shall pay all stamp, registration and other taxes to which this Agreement, any Letter of Credit or Guarantee, any document which may be required to be delivered hereunder from time to time or any judgment or order given or made in connection herewith or therewith is or at any time may be subject and shall indemnify the Lender against any liabilities, costs, claims and expenses resulting from failure to pay or any delay in paying any such tax.

25
Law and jurisdiction

25.1
This Agreement shall be governed by, and be construed in accordance with, the laws of [●] as applied by the Courts of [●] . The Borrower agrees, for the benefit of the Lender, that any legal action or proceedings arising out of or in connection with this Agreement against it or any of its assets may be brought in the Courts of [●].
25.2
The submission to the jurisdiction mentioned in sub‑clause 25.1 shall not (and shall not be construed so as to) limit the right of the Lender to take proceedings against the Borrower in whatsoever jurisdictions shall to it seem fit nor shall the taking of proceedings in any one or more jurisdictions preclude the taking of proceedings in any other jurisdiction, whether concurrently or not.

IN WITNESS WHEREOF, the parties to this Agreement have caused this Agreement to be duly executed on the date first above written.
The Borrower

___________________________

SIGNED by _______________
for & on behalf of

[●].
The Lender

____________________________

SIGNED by ________________ 
for & on behalf of

[●].

schedule 1

CONDITIONS PRECEDENT

1. This Agreement and the Assignment of Lease of duly executed by the Borrower together with the consent to assignment signed by the [●] Free Zone Authority. 

2. The Corporate Guarantee duly executed by the Corporate Guarantor and the Personal Guarantees duly executed by each Personal Guarantor.

3. Copies of the certificates of registration, trade licence and constitutional documents of the Borrower and the Corporate Guarantor.

4. Copies of resolutions of directors, and, to the extent required by law, the shareholders (if applicable) of the Borrower and the Corporate Guarantor relating, in each case, to the Finance Documents to which it is expressed to be a party and the transactions contemplated thereunder.

5. Copies of the specimen signatures of the authorized signatories of each of the Borrower and the Guarantors and/or any power of attorney (duly notarised and legalised as appropriate) under which any Finance Document is executed on behalf of the Borrower or the Guarantors.

6. Copies of any authorization, consent, approval, resolution, license, exemption, filing, notarization, or resignation, document, opinion or assurance which the Lender considers necessary or desirable.

7. Payment of the processing fee of AED/USD [●] to the Lender. 

8. Payment of all fees, costs and expenses including legal fees related to the Finance Documents that will be prepared by the legal counsel to the Lender.

9. Evidence that the Borrower has obtained the necessary insurances in accordance with the Agreement.

10. Any other documents which the Lender considers to be necessary or desirable in relation to the entry into, performance or enforceability of any of the Finance Documents.
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SCHEDULE 2

FORM OF UTILISATION NOTICE

From:
[●]  

To:
 [●]
Dear Sirs,

We refer to the facility agreement (as from time to time amended, varied, supplemented, novated or replaced, the “Agreement”) dated [                      ]          20[●] and made between (1) [●] (as “Borrower”) and [●] (as “Lender”).

1 We hereby give you irrevocable notice that, pursuant to the Agreement and on [date of proposed Advance/opening of Letter of Credit,], we wish to:

· Draw an Advance in the amount of AED/USD [(][specify agreed amount] having a Term of [specify term up to [●]  months]

· have a [Letter of Credit/Standby Letter of Credit/Guarantee]* issued in favour of [                      ] for AED/USD [(] [specify amount] maturing not later than [                      ] and in respect of [specify details]

· Draw an Advance in the amount of AED/USD [(][specify agreed amount] under the Term Finance Facility on the following terms:
(a) the proceeds of this Drawing should be paid to [Lenders to Confirm]

(b) attached hereto is a progressive payment certificate signed by us as to the matters required to be confirmed in accordance with the Agreement.
· Draw an Advance in the amount of AED/USD [(][specify agreed amount] having a Term of [specify term up to [●]  months] based on the [Bills/Post Dated Cheques] attached herewith.
[in each case] upon the terms and subject to the conditions contained in the Agreement.

We confirm that as of the date hereof the representations and warranties set out in Clause 15 of the Agreement are true and correct and that no Default has occurred.

Yours faithfully,

For and on behalf of [●].

By:   

Date:

* Delete as appropriate
“ YOU ACKNOWLEDGE AND AGREE THAT THESE ARE GENERIC TEMPLATES AND SPECIFIC ADVICE SHOULD BE SOUGHT FROM ITS AUTHORS AS TO THEIR ENFORCEABILITY. NEITHER THE MINISTRY OF ECONOMY NOR AL TAMIMI & COMPANY LIMITED NOR ANY OF ITS PARTNERS, CONSULTANTS, EMPLOYEES, AGENTS OR REPRESENTATIVES SHALL HAVE ANY LIABILITY TOWARDS YOU OR ANY OTHER PERSON RESULTING FROM YOUR RELIANCE ON THE TEMPLATE AGREEMENTS. ALL COPYRIGHTS AND OTHER INTELLECTUAL PROPERTY RIGHTS RELATING TO THE TEMPLATE AGREEMENTS ARE AND AT ALL TIMES BELONG TO AL TAMIMI & COMPANY LIMITED & THE MINISTRY OF ECONOMY.”
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